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आदेश/O R D E R 

  

PER   PRADIP KUMAR KEDIA - AM: 

 

The captioned appeal has been filed at the instance of the 

Revenue against the order of the Commissioner of Income Tax 

(Appeals)-28, Mumbai, (‘CIT(A)’ in short), dated 02.12.2016 arising 

in the assessment order dated 27.03.2015 passed by the Assessing 

Officer (AO) under s. 144 r.w.s. 147 of the Income Tax Act, 1961 (the 

Act) concerning AY  2011-12. 
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2. The grounds of appeal raised by Revenue read as under: 

 

“1) “On the facts and circumstances of  the case and in law, the learned 

CIT(A) has erred in directing to delete the addit ion of  

Rs.1,10,91,114/-  u/s.68 of  the Act and in further directing the AO to 

apply 10% NP (Net)  to the said receipts  after rejection of  books 

since none produced, without appreciating the facts that –  

 

 (i )  Due to the non-cooperative and recalcitrant att i tude of  the 

assessee during the assessment proceedings, in that,  the 

assessee neither f i led his return of  income, nor complied 

with the statutory notices; the assessment order was passed  

u/s.144 of  the Act.  

 

(i i)  The assessee has failed to discharge the primary onus case 

upon him to prove the source of  receipts of  Rs.1,10,91,114/- .  

 

(i i i)  The assessee’s gross receipts during the year exceeded the 

l imits prescribed u/s.44AB of the Act,  and accordingly,  not  

only was the assessee required to maintain his books of  

account,  but also furnish an Audit  Report  thereof,  which the 

assessee has failed to do so.  

 

(iv)  The Ld.CIT(A) has erred in adjudicating the issue in favour 

of  the assessee by merely relying upon the submissions and 

evidences furnished by the assessee, without carrying out 

further investigations during the appellate proceedings.  

 

(v)  The Ld.CIT(A) ought to have remanded back the matter to 

the f i le of  the AO for considering the assessee’s submissions 

and evidences, and to carry out further investigations to 

verify the authentici ty of  the assessee’s claims.  

 

(vi )  The admission of  the addit ional evidences by the Ld. CIT(A),  

without affording the AO an opportunity to verify the same is 

in violation of  Rule 46A of the I .T. Rules,  1962”.” 

 

3.   When the matter was called for hearing, none appeared on behalf 

of the assessee.  Accordingly, the matter is proceeded ex parte in the 

absence of assessee. 

 

4. Learned DR for the Revenue relied upon the order of the AO. 

 

5. We have carefully considered the submissions made on behalf of  

the Revenue as well as the assessment order passed by the AO and the 

appellate order passed by the CIT(A).  It is true that assessee has not 
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provided the requisite details before the AO which led to certain 

additions under s.68 of the Act for an amount of Rs.1,10,91,110/-.   

However, before the CIT(A), the assessee has made submissions that 

he is a Civil Contractor and the receipts were in the course of 

execution of business.  The claim of assessee being Civil Contractor is  

supported by the TDS deduction etc. as noted by the CIT(A).  Having 

regard to conspectus of facts, the CIT(A) estimated 10% net profit rate 

on the gross receipt as assessed income to meet the ends of justice.  

While doing so, the CIT(A) observed and rightly so that ex parte 

assessment cannot be based on wild guesses or surmises, suspicion and 

conjunctures.  The key issue involved is whether the CIT(A) ought to 

have resorted to some reasonable estimations on the gross receipt or 

ought to have confirmed the action of the AO towards taxability of 

full amount of gross receipt.  We are of the clear view that some 

estimations ought to be made albeit after obtaining consultations by 

way of remand report from the AO.  At the same time, we are alive to 

the mandate of law that the CIT(A) is a superior authority vested with 

power of both adjudication as well as appellate functions.  The CIT(A) 

has adjudicated 10% of receipt having regard to the legislative 

estimations of 8% benchmarked for the purposes of Section 44AD of 

the Act.  Section 44AD of the Act provides for computing profits and 

gains of business @ 8% of the gross receipt of presumptive basis.  

Such presumptive rates are naturally derived after analyzing empirical 

datas available in the field and after elaborate making statistical 

analysis.  Thus, the presumptive rate of 8% adopted by the legislature 

cannot said to be devoid of any scientific basis.  The CIT(A), on the 

other hand, has estimated the income at 10% i.e. 2% higher than the 

rate adopted by the legislature.  The CIT(A) in our view has adopted 

rational approach to bring the end to the dispute.  Thus, in departure 

with general practice of remitting the matter to the AO, we do not 

consider it necessary to remit the matter in the instant case back to the 
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file of the AO [or to the CIT(A)] for purported violation of Rule 46A 

having regard to the peculiar facts of the case in hand.  We endorse 

the action of the CIT(A) being fair and reasonable and resonate with 

the circumstances of the case.  Thus, we decline to interfere with the 

order of the CIT(A). 

 

6. In the result,  the appeal filed by the Revenue is dismissed. 

 

        

                                          
  

 

 Sd/-  Sd/- 

  (PAWAN SINGH)                            (PRADIP KUMAR KEDIA) 

JUDICIAL MEMBER                          ACCOUNTANT MEMBER 
Mumbai: Dated   06/06/2019  
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This Order pronounced in Open Court on     06/06/2019 


